
 

 



 
Course Description 
This comprehensive continuing education course provides engineers with a 
structured and detailed understanding of contract law as it pertains to engineering 
practice within the United States. It explores legal principles governing contract 
formation, enforceability, performance, breach, and remedies, while also examining 
specific engineering-related scenarios including professional service agreements, 
construction contracts, and public sector procurements.  
 
The course emphasizes risk management, legal liability, and ethical obligations, 
making it an essential foundation for engineering professionals engaged in project 
execution, procurement, and consulting services. 
 
 
Learning Objectives 
Upon completion of this course, the participant will be able to: 
 

• Define the essential elements of a legally binding contract. 
• Identify different types of engineering-related contracts and their 

enforceability. 
• Understand the roles of offer, acceptance, and consideration in contract 

formation. 
• Recognize common contract breaches and the legal remedies available. 
• Analyze clauses typical in engineering contracts, including indemnity, 

limitation of liability, and force majeure. 
• Apply principles of contract interpretation and dispute resolution. 
• Navigate legal risks and compliance issues in the context of engineering 

ethics and practice. 
• Relate contract law principles to real-world engineering project delivery 

scenarios. 
 
 
Intended Audience 
This course is designed for licensed professional engineers across all disciplines—
including civil, structural, mechanical, electrical, environmental, and geotechnical—
who engage in project contracting, consulting, or construction-related services. It is 
especially valuable for engineers involved in design-build delivery, public 
procurement, infrastructure development, or private-sector consulting where legal 
literacy and contractual risk management are essential to ethical and effective 
practice. 
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Chapter 1: Introduction to Contract Law in Engineering 
Practice 
 

 
 
The Role of Contract Law in Engineering 
Engineering is inherently a contractual profession. From the early stages of project 
planning and procurement to final delivery and commissioning, engineering services 
and deliverables are governed by formal agreements. Contract law provides the 
legal structure within which these relationships are defined, executed, and 
enforced. 
 
The central function of contract law is to provide predictability, accountability, and 
recourse in commercial relationships, all of which are essential to the success of 
engineering projects, especially in the context of increasingly complex technical 
and financial arrangements. 
 
For engineers, contracts are not just administrative formalities, they are binding legal 
instruments that allocate responsibilities, define performance expectations, mitigate 
risk, and establish dispute resolution mechanisms. Understanding the foundational 
principles of contract law enables engineers to make informed decisions, avoid 
legal pitfalls, and ensure that project goals align with both ethical duties and legal 
obligations. 
 
Contractual Relationships in Engineering Projects 
Engineering projects involve a range of contractual relationships. These may include: 
 

• Owner-Engineer Agreements: Typically used for consulting, design, or project 
management services. 

• Owner-Contractor Agreements: Frequently employed in design-bid-build or 
design-build delivery systems. 

• Subcontractor Agreements: Between contractors and engineering 
consultants or specialty service providers. 

• Joint Venture or Consortium Agreements: Involving collaboration between 
multiple engineering firms. 

 



These contracts not only determine the legal standing of each party but also define 
how liability is distributed, how compensation is calculated, and how conflicts are 
resolved. Misunderstanding or mishandling contract terms can lead to costly 
disputes, project delays, or exposure to professional liability claims. 
 
Sources of Contract Law in the United States 
Contract law in the U.S. is derived primarily from three legal sources: 
 

1. Common Law: 
The body of legal precedent developed by judicial decisions. Most service-
based engineering contracts, including those related to design and 
consulting services, are governed by common law principles unless statutory 
laws or codes apply. 
 
2. Statutory Law: 
Codified laws enacted by legislatures, such as state statutes or federal acts. 
The most notable statutory source relevant to contract law is the Uniform 
Commercial Code (UCC), which governs the sale of goods. Engineering 
contracts involving the procurement of equipment or prefabricated systems 
may fall under UCC jurisdiction. 
 
3. Restatement (Second) of Contracts: 
While not binding, this authoritative secondary source summarizes prevailing 
contract law principles and is frequently cited by courts. 

 
It is important to note that contract law is primarily state-based in the United States. 
While many principles are uniform across jurisdictions, nuances in interpretation, 
enforceability, and remedies may vary depending on the state in which the 
contract is executed or performed. 
 
Public vs. Private Sector Contracts 
Engineering professionals often encounter both public and private sector contracts. 
Public contracts—those entered into with federal, state, or municipal agencies—are 
governed by a separate body of rules that includes federal acquisition regulations 
(FAR), state procurement laws, and municipal codes.  
 
Public contracts often carry heightened requirements for transparency, competitive 
bidding, and adherence to statutory procurement processes. They also commonly 
include sovereign immunity clauses and non-negotiable standard terms. 
 
In contrast, private sector contracts offer more flexibility in negotiation and 
customization but may lack the formal protections and procedural rigor of public 
agreements. Engineers working in the private sector must pay particular attention to 
limitation of liability clauses, indemnification terms, and change order protocols. 
 
Why Engineers Must Understand Contract Law 
Engineers are increasingly expected to engage in contract negotiation, risk 
evaluation, and project administration. In multidisciplinary teams, they may also 
serve as the primary liaison between legal counsel, project managers, and clients.  
 
 



Key reasons for mastering contract law include: 
 

• Risk Management: Knowing how liability is allocated helps engineers mitigate 
exposure to legal claims and cost overruns. 

• Ethical Compliance: Professional codes of conduct require engineers to act in 
a manner consistent with public safety and client interests, both of which are 
enshrined in contractual obligations. 

• Dispute Avoidance and Resolution: A clear understanding of contract clauses 
allows engineers to anticipate areas of conflict and utilize appropriate 
resolution mechanisms. 

• Scope Control and Deliverable Integrity: Understanding contractual 
language ensures that technical scope, deliverables, and performance 
criteria are accurately represented and achievable. 

 
Interdisciplinary Nature of Contractual Issues 
Engineering contracts intersect with a range of legal domains including tort law, 
intellectual property law, environmental regulations, and labor law. For example: 
 

• A failure to meet a contractual deadline may invoke tort claims for 
negligence. 

• Contracts involving proprietary designs or software must account for 
intellectual property rights. 

• Environmental engineering contracts may be impacted by compliance with 
EPA regulations or local ordinances. 

• Labor provisions, including prevailing wage laws and union regulations, may 
be embedded in public infrastructure contracts. 

 
This intersectionality underscores the need for engineers to possess a working literacy 
in contract law, even when legal counsel is available. 
 
Conclusion 
Contract law is a foundational element of engineering practice in the United States. 
Engineers must understand not only how contracts are formed and enforced but 
also how they influence daily decision-making, professional ethics, and project risk.  
 
As engineering projects continue to grow in complexity and regulatory scrutiny, 
mastery of contract law principles becomes an indispensable skill. In the chapters 
that follow, this course will unpack each of the critical components of engineering 
contracts, from formation to breach to remedies, through a legal lens tailored 
specifically to the engineering profession. 
 
 
  



Chapter 2: Elements of a Legally Enforceable Contract 
 
At the core of contract law lies a foundational structure of legal elements that must 
be satisfied for a contract to be enforceable (see Table 1 below). In engineering 
practice, understanding these components is crucial for validating agreements, 
avoiding legal vulnerabilities, and ensuring the protection of professional and 
organizational interests.  
 
Table 1: Essential Elements of Enforceability 
 

Element Description Example in Engineering 
Offer & Acceptance Clear mutual agreement on 

terms 
Proposal for geotechnical 
evaluation 

Consideration Legal detriment/ benefit 
exchange 

Engineer provides deliverables 
in return for fee 

Capacity & Legality Parties have legal power and 
lawful subject matter 

Licensed engineer entering 
contract 

Statute of Frauds Certain contracts must be in 
writing 

Design contract > 1 year or 
goods > $500 

Mutual Assent Objective standard of ‘meeting 
of the minds’ 

Acceptance mirrors terms 
offered 

Promissory Estoppel 
(if no) 

Reliance-based enforcement 
when formal contract missing 

Subcontractor bid relied on by 
general contractor 

 
Whether drafting a memorandum of understanding for preliminary consulting work 
or executing a complex design-build agreement, engineers must be able to identify 
and assess these elements to confirm contractual integrity (Farnsworth, 2004). 
 
Offer and Acceptance 
A contract begins with a clear offer and a corresponding acceptance. An offer is a 
definite proposal made by one party (the offeror) to another (the offeree), 
indicating a willingness to enter into a legally binding agreement upon specified 
terms (Clarkson, Miller and Cross, 2021). It must be communicated and sufficiently 
definite in terms of scope, price, schedule, and other essential conditions. 
 
Acceptance must mirror the offer unequivocally, this is known as the "mirror image 
rule" under traditional common law (Restatement (Second) of Contracts, 1981). Any 
modification or condition imposed by the offeree transforms the acceptance into a 
counteroffer. For example, if a structural engineer offers to provide a load analysis 
for \$10,000 with a two-week deadline, and the client agrees to the fee but requests 
a four-week deadline, the response constitutes a counteroffer. 
 
Under the Uniform Commercial Code (UCC §2-207), applicable in contracts 
involving the sale of goods (such as prefabricated systems or components), 
acceptance can be more flexible, allowing for additional terms unless the original 
offer expressly limits acceptance to the terms of the offer. 
 
Communication of Acceptance 
Acceptance must be communicated to the offeror to be effective, except where 
the offer specifies otherwise (Beatty, Samuelson and Abril, 2021). Silence, in most 
circumstances, does not constitute acceptance, though exceptions exist in 



continuing contractual relationships where prior conduct establishes such 
understanding. 
 
Consideration and Mutual Assent 
Consideration refers to the value exchanged between the parties and is a 
fundamental requirement under U.S. contract law. Each party must incur a legal 
detriment or confer a legal benefit. In engineering contracts, consideration typically 
takes the form of professional services rendered in exchange for compensation 
(Dawson, Harvey and Henderson, 2009). Consideration must be legally sufficient but 
need not be economically equivalent. 
 
Mutual assent, or the "meeting of the minds," requires that both parties understand 
and agree on the basic substance and terms of the contract. Mutual assent is 
evaluated through an objective standard, meaning what a reasonable person 
would understand under the circumstances—not the parties’ subjective intent 
(Farnsworth, 2004). 
 
Capacity and Legality 
Contracts must be entered into by parties with the legal capacity to contract. This 
generally excludes minors, mentally incapacitated individuals, and, in certain 
jurisdictions, individuals under the influence of substances at the time of agreement 
(Clarkson, Miller and Cross, 2021). For corporations or government entities, capacity 
is derived from statutory authority or corporate governance structures. 
 
Legality of the contract's subject matter is also essential. Contracts for services that 
are illegal or contrary to public policy, such as unlicensed engineering practice, 
falsified certifications, or contracts requiring code violations, are void and 
unenforceable (Beatty, Samuelson and Abril, 2021). For example, a contract 
between a firm and an unlicensed individual to perform structural analysis is void ab 
initio. 
 
The Statute of Frauds and Written Agreements 
The Statute of Frauds, originating from English common law and adopted in U.S. 
jurisdictions, requires that certain contracts be in writing to be enforceable. These 
include: 
 

• Contracts that cannot be performed within one year; 
• Contracts for the sale of goods over \$500 (UCC §2-201); 
• Contracts concerning real property; 
• Surety agreements (UETA, 1999). 

 
In engineering practice, these often include long-term construction projects, land 
development agreements, or large-scale procurement of equipment. Written 
contracts must clearly identify the parties, the subject matter, key terms, and must 
be signed by the party to be charged (Ayres, 2019). 
 
Intent to Create Legal Relations 
Courts presume the intent to create legal relations in commercial agreements unless 
clear language indicates otherwise (Farnsworth, 2004). Engineering contracts are 
presumed to be legally binding, distinguishing them from preliminary documents 



such as letters of intent or memoranda of understanding unless explicitly stated as 
non-binding. 
 
Certainty of Terms 
A valid contract requires definiteness of terms, including a clear description of 
deliverables, compensation structure, schedule, and performance metrics. Courts 
may supplement missing terms using trade practices or past dealings, but ambiguity 
undermines enforceability (Clarkson, Miller and Cross, 2021). For engineers, 
ambiguity in contract terms can lead to scope disputes or unanticipated liabilities. 
 
The Doctrine of Promissory Estoppel 
In some cases, a contract-like obligation may be imposed without formal 
consideration through the doctrine of promissory estoppel. This applies when a party 
makes a promise, the other party reasonably relies on it to their detriment, and 
enforcement is necessary to avoid injustice (Braucher, 2002).  
 
This doctrine is often invoked in bid disputes. For example, if a subcontractor 
provides a bid that a general contractor relies on to win a public tender, the 
subcontractor may be bound to that bid under estoppel, even if no formal contract 
exists. 
 
Electronic Contracts and Digital Signatures 
Engineering firms increasingly use electronic contracts and digital signatures. Under 
the Electronic Signatures in Global and National Commerce Act (E-SIGN Act, 2000) 
and the Uniform Electronic Transactions Act (UETA, 1999), electronic agreements 
carry the same legal validity as their paper counterparts, provided the parties 
consent to electronic contracting. This has become a standard practice in 
procurement, change orders, and inter-consultant agreements in digital project 
management environments. 
 
Conclusion 
The enforceability of engineering contracts depends on the presence of key legal 
elements, including offer, acceptance, consideration, capacity, legality, mutual 
assent, and compliance with applicable statutory requirements such as the Statute 
of Frauds. These principles serve as the legal bedrock for all contractual 
engagements in engineering practice. Engineers must be equipped to identify, 
assess, and document these components at the outset of every contractual 
engagement.  
 
In the subsequent chapters, we will build upon this foundation by exploring the types 
of contracts common in engineering and the legal mechanisms that guide their 
execution and interpretation. 
 
 
 
  



Chapter 3: Types of Contracts Common in Engineering 
 

 
 
The field of engineering engages a diverse array of contract types, each structured 
to reflect project scale, complexity, risk allocation, and delivery method (see Table 
2). Understanding the differences between contract forms is essential for engineers 
involved in procurement, project management, or consultancy roles. While legal 
principles apply uniformly, each contract type presents unique challenges in scope 
definition, cost control, and performance enforcement. 
 
Table 2: Comparison of Engineering Contract Types 
 

Type Risk Allocation Flexibility Typical Uses 
Lump-Sum Owner cost risk 

minimal 
Low flexibility Predetermined civil or 

infrastructure projects 
Cost-Plus/ T&M Owner bears cost risk High flexibility Environmental 

remediation, uncertain 
scope 

Design-Build/ EPC Contractor vested 
with risk 

Integrated model Industrial, energy, 
turnkey, infrastructure 

PSA (Professional)  Moderate, fee-
based 

Standardized form Consulting, design, task 
order projects 

Public Contracts Subject to 
procurement rules 

Red tape, formality Government-funded 
infrastructure 

IDIQ/ Unit-Price Uncertain volumes, 
flexible 

Controlled rates Maintenance, utilities, 
support services 

 
 
This chapter examines the most prevalent engineering contract types used across 
the United States, including lump-sum, cost-based, design-build, EPC, and 
professional service agreements. 
 
Lump-Sum and Fixed-Price Agreements 
Lump-sum contracts (also referred to as fixed-price contracts) establish a single, 
comprehensive price for the entire scope of work. This form is commonly used in 
design-bid-build project delivery, where design and construction phases are 
separate and the scope is fully defined before bidding (Smith and Keating, 2020). 
The contractor assumes the bulk of cost risk, as any cost overrun is absorbed unless 
change orders are issued. 
 



Advantages include price certainty for the owner and simplified administrative 
oversight. Disadvantages include limited flexibility to accommodate scope changes 
or unforeseen conditions, which can result in contentious change order negotiations 
(ConsensusDocs, 2022). 
 
From an engineering perspective, lump-sum agreements are frequently used in civil 
infrastructure projects (e.g., roadway construction), where quantities and technical 
details can be precisely determined during the design phase. 
 
Cost-Plus and Time-and-Materials Contracts 
Cost-plus contracts reimburse the contractor or consultant for actual expenses 
incurred, plus an additional fee representing profit—either as a fixed sum or a 
percentage of costs. A variant is the time-and-materials (T\&M) contract, which 
compensates based on hourly rates and actual materials used (Clarkson, Miller and 
Cross, 2021). 
 
These contracts are often employed when the scope of work cannot be fully 
defined at the outset—such as in environmental remediation, structural forensics, or 
early-stage design development. Owners bear more cost risk, but they benefit from 
flexibility and transparency. Engineers must keep meticulous records and justify 
expenditures to ensure cost recovery. 
 
To mitigate uncontrolled escalation, not-to-exceed (NTE) clauses or audit provisions 
are commonly inserted, enabling owners to cap expenditures while still allowing for 
scope evolution. 
 
Design-Build and EPC Contracts 
Design-build contracts consolidate design and construction services under a single 
entity. This integrated approach allows for concurrent engineering and construction, 
reducing project timelines and facilitating innovation through collaboration (AIA, 
2021). Engineers in design-build teams must balance design integrity with 
constructability, cost-efficiency, and schedule constraints. 
 
Engineering-Procurement-Construction (EPC) contracts, sometimes called turnkey 
contracts, are common in large-scale industrial or energy projects. Under EPC 
arrangements, the contractor delivers a fully operational facility, often with 
performance guarantees and liquidated damages for delay or underperformance 
(Smith and Keating, 2020). 
 
Both models transfer significant performance risk to the design-build or EPC entity. 
Engineers must be prepared to navigate integrated schedules, overlapping scopes, 
and heightened liability exposure. Dispute resolution provisions, insurance 
requirements, and interface coordination mechanisms are especially critical in these 
arrangements. 
 
Professional Services Agreements 
Professional service agreements (PSAs) are central to engineering consulting 
engagements. These contracts define terms under which engineering services, such 
as design, site evaluation, permitting, or expert witness analysis, are rendered. PSAs 
may be project-specific or master agreements with task orders (Fried, 1981). 
 



Standard industry templates are widely used to promote clarity and consistency. 
These include: 
 

• American Institute of Architects (AIA) B-Series for architect-engineer services; 
• EJCDC E-500 for engineering services agreements; 
• ACEC or NSPE standard contracts tailored to professional practice (AIA, 2021; 

EJCDC, 2023). 
 
Typical clauses in PSAs cover scope of work, schedule, compensation structure 
(hourly, milestone, retainer), intellectual property rights, limitation of liability, 
indemnity, and standard of care. Engineers must take care to ensure that 
contractual language reflects ethical responsibilities, statutory licensing 
requirements, and jurisdictional obligations (NSPE, 2024). 
 
Public Sector Contracts 
Public agencies at federal, state, and municipal levels utilize standard-form 
contracts often governed by procurement statutes such as the Federal Acquisition 
Regulation (FAR). These contracts often impose mandatory flow-down clauses, audit 
rights, and prevailing wage requirements (GPO, 2023). 
 
Examples include: 
 

• SF-330 forms for design services procurement; 
• State DOT contracts for transportation infrastructure; 
• Municipal PSA templates for civil and environmental engineering work. 

 
Engineers must be especially cautious with termination-for-convenience clauses, 
funding contingency language, and compliance certifications in public contracts. 
 
 
Unit Price and Indefinite Delivery Contracts 
Unit price contracts break down compensation by quantity-based items, useful in 
horizontal construction or utility work where quantities may fluctuate. Indefinite 
Delivery/Indefinite Quantity (IDIQ) contracts are used when services or tasks are 
performed on an as-needed basis over a fixed time (U.S. Army Corps of Engineers, 
2022). 
 
Engineers managing these contracts must be adept at scope estimation, cost 
tracking, and change management. Errors in quantity takeoffs or misalignment 
between estimated and actual conditions can significantly affect profitability or 
compliance. 
 
Collaborative and Alternative Contract Models 
Emerging models such as Integrated Project Delivery (IPD), Public-Private 
Partnerships (P3s), and alliancing are gaining traction, especially in infrastructure 
megaprojects. These emphasize collaborative risk-sharing, early stakeholder 
integration, and flexible compensation schemes (ConsensusDocs, 2022). 
 
In these arrangements, engineers often serve dual roles as technical experts and 
facilitators of interdisciplinary coordination. The contracts require a high degree of 
transparency, trust, and governance oversight, and are typically supported by 



digital tools such as Building Information Modeling (BIM) and shared data 
environments. 
 
Conclusion 
Understanding the distinctions among engineering contract types is foundational to 
effective project execution and risk management. From fixed-price certainty to cost-
plus flexibility, from public sector rigor to private sector agility, each model presents 
unique opportunities and challenges. Engineers must not only be fluent in technical 
scope and deliverables but must also possess contractual literacy to align project 
goals with legal obligations. In future chapters, we will explore how these contracts 
are executed, amended, and enforced during the course of performance. 
 
 
 
 
  



Chapter 4: Contract Formation in Engineering Projects 
 

 
 
Contract formation in engineering practice involves more than the mutual 
agreement to terms; it reflects a structured progression from initial concept to 
binding agreement. 
 
This chapter examines the critical stages, documents, and mechanisms that 
contribute to the formation of engineering contracts. It focuses on legal 
enforceability, procedural clarity, risk allocation, and industry practices that impact 
the way engineers negotiate, draft, and finalize contractual agreements in the 
United States. 
 
Pre-Contractual Documents in Engineering Practice 
Before formal contract execution, engineers and their clients often use pre-
contractual documents to express intent, outline expectations, or initiate 
negotiations. These documents, though not always legally binding, play a 
foundational role in establishing the framework for formal agreements (see Table 3). 
 
Table 3: Risk Factors in Pre-Contract Documents 
 

Document Type Binding Contract Key Risk Recommended Control 
Letters of Intent (LOIs) Sometimes Unintended binding Declare non-binding 

status explicitly 
Memoranda of 
Understanding (MOUs) 

Rarely Scope ambiguity Include disclaimers, 
scope clarity 

Requests for Proposals 
(RFPs) & Requests for 
Qualifications (RFQs) 

Generally not Implicitly terms 
incorporated later 

Review referenced 
contracts or specs 

E-Sign Email Yes (often) Finality vs. informal 
drafts 

Use audit trail, version 
control systems 

 
 
Letters of Intent (LOIs) outline preliminary commitments between parties and may 
reserve a project pending the final contract. Courts have found LOIs enforceable 
when they include sufficient essential terms and demonstrate intent to be bound 
(Ayres, 2019). However, to avoid unintended liability, LOIs should explicitly state 
whether they are binding or non-binding and identify which provisions (if any) are 
enforceable (e.g., confidentiality or exclusivity). 
 
Memoranda of Understanding (MOUs) serve a similar function but typically 
emphasize mutual cooperation rather than legal obligation. MOUs are often used in 



public-sector or multi-entity initiatives, such as utility corridor coordination or 
academic-industry partnerships (Fried, 1981). 
 
Requests for Proposals (RFPs) and Requests for Qualifications (RFQs) are essential pre-
contractual tools, particularly in public procurement. These solicitations define 
project scope, selection criteria, and contractual expectations. Though not 
contracts themselves, they shape the negotiation landscape and may incorporate 
standardized forms or reference documents, creating a binding framework when 
accepted (GPO, 2023). 
 
Negotiation and Drafting Strategies 
Contract negotiation in engineering contexts is often asymmetrical, involving parties 
with differing bargaining power, risk tolerance, or technical expertise. Engineers must 
negotiate from a position of clarity and preparedness, guided by legal counsel 
where appropriate. 
 
Key strategies include: 
 

• Clarity in Scope: Vague language leads to scope creep and disputes. Clear 
descriptions of deliverables, milestones, and responsibilities are essential 
(Smith and Keating, 2020). 

• Defined Performance Metrics: Use of measurable standards (e.g., ASTM, 
AASHTO, LEED) helps limit interpretation disputes. 

• Balanced Risk AllocationAvoid accepting uninsurable risks, such as indemnity 
for third-party negligence or unlimited consequential damages 
(ConsensusDocs, 2022). 

• Contingency Planning: Include clauses for unexpected conditions, such as 
force majeure, regulatory delays, or owner-caused interruptions. 

 
Negotiation should be documented carefully. Notes, draft revisions, and 
communications may be discoverable in litigation and may influence contract 
interpretation. 
 
Standard Form Agreements in Engineering 
Standard form contracts provide a structured and legally vetted foundation for 
engineering agreements. They promote consistency, reduce negotiation time, and 
allocate risk according to recognized industry norms. 
 
AIA Contracts 
The American Institute of Architects (AIA) publishes widely-used forms, particularly in 
design-bid-build and design-build contexts. Examples include: 
 

• AIA B101: Agreement Between Owner and Architect 
• AIA A201: General Conditions of the Contract for Construction 

 
While architect-centric, these documents are often adapted for engineering use 
and provide comprehensive risk management structures (AIA, 2021). 
 
EJCDC Contracts 
The Engineers Joint Contract Documents Committee (EJCDC) provides engineer-
focused templates, including: 



 
• E-500: Owner-Engineer Agreement 
• C-700: General Conditions for Construction Contracts 

 
These forms emphasize technical scope clarity, professional liability limitations, and 
standard-of-care alignment with NSPE ethics (EJCDC, 2023). 
 
ConsensusDocs and DBIA Contracts 
ConsensusDocs and the Design-Build Institute of America (DBIA) offer templates for 
collaborative and design-build project structures. These forms support early 
integration of design and construction teams, with emphasis on schedule alignment, 
integrated risk management, and project incentives (ConsensusDocs, 2022). 
 
Negotiated vs. Boilerplate Language 
Standard form contracts include boilerplate clauses covering dispute resolution, 
governing law, assignment, and severability. While often overlooked, these clauses 
carry substantial legal impact and may control jurisdiction, damages, and 
enforceability (Clarkson, Miller and Cross, 2021). 
 
Negotiated terms should take precedence over boilerplate through clear 
referencing and integration. Failure to reconcile conflicting provisions may result in 
court interpretation unfavorable to engineers or project owners. 
 
Incorporation by Reference 
Engineering contracts frequently use incorporation by reference, whereby external 
documents (specifications, drawings, codes, RFPs) are made part of the contract by 
citation. This practice enhances efficiency but introduces risk when documents 
conflict, contain ambiguous language, or are not available to all parties at 
execution (Smith and Keating, 2020). 
 
For example, a reference to “current local building codes” may later be disputed if 
the codes were updated after contract signing. To mitigate risk: 
 

• Incorporate documents by precise title, version, and date; 
• Ensure referenced materials are accessible and mutually acknowledged; 
• Avoid incorporating documents not reviewed or approved by all signatories. 

 
Timing of Formation and Legal Effect 
A contract is formed when the parties reach agreement on material terms and 
demonstrate intent to be bound, even if minor terms remain unresolved. Courts 
assess formation through objective indicators: correspondence, conduct, signatures, 
and execution rituals (Restatement (Second) of Contracts, 1981). 
 
In engineering, progressive contract formation often occurs, where limited notices to 
proceed (NTPs) are issued before final terms are executed. While efficient, this 
creates legal uncertainty regarding indemnity, scope, and compensation. Where 
early start is required, interim agreements should document agreed terms and 
anticipate final execution (Beatty, Samuelson and Abril, 2021). 
 
 
 



Electronic Formation and Digital Execution 
Modern contracting incorporates electronic formation via email, cloud platforms, 
and digital signature tools such as DocuSign. Under the E-SIGN Act (2000) and UETA 
(1999), electronic signatures have the same legal effect as handwritten ones, 
provided there is consent and record integrity (UETA, 1999). 
 
Engineering firms must ensure: 
 

• Digital platforms maintain audit trails; 
• Executed files are securely stored and version-controlled; 
• Parties are authorized to bind their organizations electronically. 

 
Conclusion 
Contract formation in engineering projects is a structured, multi-phase process 
requiring precision, foresight, and legal awareness. Engineers must navigate pre-
contractual tools, standardized agreements, negotiated clauses, and incorporation 
mechanics with competence. Errors in formation may compromise enforcement, 
delay performance, or result in unintended liabilities. 
 
In the next chapter, we will explore how formed contracts are executed during 
project performance, and how obligations evolve through change orders, 
scheduling impacts, and deliverable verification. 
 
 
  



Chapter 5: Performance and Execution Obligations 
 
 

 
 
 
Once a contract has been validly formed, it must be performed in accordance with 
its terms and legal standards. In engineering, performance involves delivering 
services, designs, or constructed works consistent with the agreed scope, 
specifications, and schedule. 
 
This chapter examines the legal obligations and operational mechanisms that 
govern contract execution in engineering contexts. It addresses substantial versus 
full performance, change management, schedule enforcement, and mechanisms 
for final acceptance, all critical to ensuring project success and legal compliance. 
 
Substantial vs. Full Performance 
Contract law distinguishes between full performance, exact compliance with all 
contractual obligations, and substantial performance, which satisfies the core 
purpose of the contract even if minor deviations occur. In engineering contracts, 
courts apply substantial performance when deviations are technical and do not 
frustrate the essential purpose of the agreement (Farnsworth, 2004). 
 
For example, if a civil engineer completes a stormwater detention system with minor 
dimensional variances that do not impact hydraulic performance, substantial 
performance may be recognized, obligating the owner to remit payment minus any 
cost to remedy the deviation. 
 
However, substantial performance is not recognized in all cases. Conditions 
precedent, such as certifications, licenses, or final inspections, must often be satisfied 
strictly (Restatement (Second) of Contracts, 1981). Engineers should identify whether 
a deliverable is a condition of payment or project progression and document 
compliance accordingly. 
 
Change Orders and Scope Modifications 
Change orders are routine in engineering projects, reflecting scope evolution, 
unforeseen site conditions, regulatory updates, or owner-driven modifications. 
Change orders alter contractual obligations and require formal execution to be 
enforceable. 
 



Key legal and procedural aspects include: 
 

• Written Authorization: Most engineering contracts require that change orders 
be authorized in writing before implementation. Oral directives may not be 
enforceable, especially in public-sector contracts (Smith and Keating, 2020). 

• Equitable Adjustment: The engineer or contractor is typically entitled to 
additional time or compensation when the scope changes significantly. This 
must be supported with cost breakdowns, schedule impacts, and justification. 

• Cardinal Changes: A change that fundamentally alters the nature of the 
contract may be considered a **cardinal change**, resulting in a breach 
and triggering renegotiation or termination (ConsensusDocs, 2022). 

 
Well-managed change control procedures include standardized forms, justification 
memos, impact analyses, and client approval workflows. Failure to follow formal 
processes can result in disputes, non-payment, or disciplinary action. 
 
Schedule and Delay Clauses 
Schedule adherence is essential in engineering contracts. Delays are categorized 
as: 
 

• Excusable Delays: Events beyond the control of the party, such as natural 
disasters, force majeure events, or permitting delays. These typically allow for 
schedule extensions but not compensation. 

• Non-Excusable Delays: Caused by the performing party's failure to plan, 
resource, or execute. These may lead to liquidated damages or termination. 

• Compensable Delays: Caused by the other contracting party (e.g., delayed 
site access or untimely decisions by the owner). These entitle the affected 
party to both time and monetary relief (AIA, 2021). 

 
Contracts should define delay notification procedures, critical path analysis 
methods, and dispute resolution mechanisms. Engineers involved in construction 
administration or design-build roles must ensure that baseline schedules and 
updates are rigorously documented and integrated into contractual 
communications. 
 
Liquidated Damages and Time is of the Essence 
Liquidated damages clauses set predefined amounts payable by the breaching 
party in the event of delay or performance failure. These are enforceable if they 
represent a reasonable forecast of actual damages and are not punitive (Clarkson, 
Miller and Cross, 2021). For instance, a contract may specify \$2,000 per day for late 
delivery of final stamped drawings. 
 
The phrase “time is of the essence” elevates scheduling obligations to a condition of 
contract. Where this clause is present, even minor delay can constitute material 
breach. In engineering practice, this is common in public infrastructure and utilities 
projects where regulatory timelines must be met. 
 
Inspection, Testing, and Acceptance 
Inspection rights allow the owner or third-party reviewers to verify deliverables before 
acceptance. This may include: 
 



• Submittal reviews (e.g., drawings, calculations, specifications) 
• Field inspections or site visits 
• Performance testing (e.g., systems commissioning, material testing) 

 
Engineers must document inspections and approvals using logs, certifications, and 
non-conformance reports. Acceptance may be express (formal sign-off) or implied 
(owner uses the deliverable without objection). However, acceptance does not 
waive the right to claim latent defects or post-completion deficiencies (Restatement 
(Second) of Contracts, 1981). 
 
Professional services are often subject to a standard of care rather than strict 
warranties. Engineers are expected to perform with the skill and diligence of a 
reasonably competent practitioner under similar circumstances (NSPE, 2024). 
 
 
Early Termination and Suspension 
Contracts may allow for termination for cause (e.g., material breach, failure to 
perform) or termination for convenience (at the client’s discretion). Engineers must 
differentiate between the two: 
 

• Termination for cause typically involves legal process and documentation of 
breach, giving rise to damages or replacement costs. 

• Termination for convenience often limits the contractor’s recovery to work 
performed, with no compensation for lost profits (GPO, 2023). 

 
Suspension clauses permit temporary halting of services, usually for reasons of 
funding, regulatory delay, or unforeseen circumstances. Engineers should track time 
and cost impacts to preserve the right to seek adjustment when work resumes. 
 
Role of Project Documentation in Performance Management 
Comprehensive documentation underpins all phases of performance. This includes: 
 

• Daily logs and progress reports 
• Correspondence and directives 
• Meeting minutes and resolutions 
• Change order files 
• Submittal registers 

 
These records provide legal evidence of compliance, performance, and 
responsiveness. Poor documentation can impair legal defenses or claims for 
additional compensation (Smith and Keating, 2020). 
 
Conclusion 
Effective performance and execution under an engineering contract require 
disciplined adherence to contract terms, professional standards, and legal 
protocols. Engineers must understand the legal implications of substantial 
performance, properly manage scope changes, respect schedule requirements, 
and document inspections and acceptances. 
 
The next chapter will address the legal consequences of contract breach, including 
termination rights and the spectrum of remedies available under U.S. law.  



Chapter 6: Breach of Contract and Legal Consequences 
 
 

 
 
 
Breach of contract occurs when a party fails to perform its contractual obligations 
without legal justification. In engineering practice, breaches may result from missed 
deadlines, failure to meet specifications, unauthorized substitutions, or 
noncompliance with regulatory requirements. 
 
This chapter explores how breaches are defined, categorized, and adjudicated in 
the context of engineering contracts, and the legal consequences that follow. 
 
Types of Breach: Material vs. Minor 
The law distinguishes between material breaches and minor (immaterial) breaches, 
with significant legal implications. 
 
A material breach undermines the core purpose of the contract and relieves the 
non-breaching party of its obligations (Restatement (Second) of Contracts, 1981).  
 
Courts evaluate materiality based on factors such as: 
 

• The extent of performance achieved 
• The seriousness of the breach 
• Whether the breach was intentional or negligent 
• Whether it can be cured in a reasonable time 

 
In engineering terms, if a structural design is delivered with critical calculation errors 
leading to unsafe construction, the breach is likely material. Conversely, a missed 
intermediate milestone with no impact on final delivery may be deemed minor. 
 
A minor breach allows the non-breaching party to seek damages, but does not 
excuse continued performance. Engineers must carefully assess breach magnitude 
before suspending services or declaring termination, to avoid accusations of 
wrongful termination (Farnsworth, 2004). 
 
Anticipatory Breach and Repudiation 
An anticipatory breach occurs when one party unequivocally indicates, by words or 
conduct, that it will not perform its obligations before performance is due. This may 



include refusal to proceed with design development, withdrawal from the site, or 
formal declarations of financial incapacity (Clarkson, Miller and Cross, 2021). 
 
The non-breaching party may: 
 

• Treat the contract as breached and seek damages immediately 
• Await performance and reserve legal rights 

 
In engineering contracts, anticipatory breach must be clearly documented, often 
through notices of non-performance, demand letters, or third-party confirmation. 
Engineers should consult counsel before acting on anticipated breaches to avoid 
premature legal exposure. 
 
Constructive Breach 
A constructive breach arises when a party engages in conduct inconsistent with its 
obligations, even without formal repudiation. Examples include: 
 

• Repeated failure to respond to RFIs (Requests for Information) 
• Unjustified withholding of payments 
• Interfering with the engineer’s access to the site 

 
Such conduct may entitle the performing party to suspend services or claim 
damages if it impedes contract execution (Smith and Keating, 2020). 
Documentation of communication attempts, meeting minutes, and field logs is 
essential to establish a constructive breach. 
 
Termination for Cause 
Many engineering contracts include termination-for-cause clauses specifying 
grounds for unilateral termination, such as: 
 

• Failure to perform according to specifications 
• Non-compliance with safety or legal requirements 
• Insolvency or bankruptcy of a party 

 
Upon valid termination for cause, the non-breaching party may be entitled to 
recover damages for: 
 

• Unrecovered costs 
• Profit on work not performed 
• Reprocurement costs for substitute performance (GPO, 2023) 

 
However, termination must be executed in accordance with contract terms, 
including required notice periods, cure opportunities, and documentation protocols. 
Improper termination may constitute a breach in itself. 
 
Termination for Convenience 
Termination for convenience allows one party, typically the owner or client, to 
terminate the contract without cause.  
 
 



Common in government and large institutional contracts, this clause limits 
compensation to: 
 

• Work performed to date 
• Reasonable costs of demobilization 
• Approved reimbursable expenses 

 
Contractors or engineers may not recover lost profits or anticipatory damages unless 
expressly permitted (Fried, 1981). Engineers should evaluate termination clauses 
during contract review and ensure clarity on compensation entitlements. 
 
Consequential and Incidental Damages 
Consequential damages are losses that flow indirectly from the breach, such as 
project delays, loss of reputation, or lost business opportunities. Incidental damages 
cover costs incurred in response to the breach, such as inspection, transportation, or 
reprocurement expenses (Clarkson, Miller and Cross, 2021). 
 
Engineering contracts often include limitation of liability clauses that restrict recovery 
of consequential damages. These must be clearly written and reasonable in scope 
to be enforceable. Courts may strike overly broad disclaimers that conflict with 
public policy or statutory rights. 
 
Notice and Cure Provisions 
Contracts may require that a party alleging breach provide written notice and a 
specified period to cure the breach. For example, a design flaw may trigger a 10-
day notice to correct the error before further legal action. 
 
Failure to adhere to notice and cure provisions may waive the right to terminate or 
seek damages. Engineers must be attentive to these procedural safeguards, 
especially when disputes arise under pressure (ConsensusDocs, 2022). 
 
Remedies Under Common Law and Statute 
Under common law, the primary remedies for breach include: 
 

• Compensatory damages: reimbursement for actual losses 
• Restitution: recovery of benefits conferred 
• Rescission: contract cancellation and return of parties to pre-contract status 
• Specific performance: court order compelling contract fulfillment (rare in 

engineering services) 
 
Under the Uniform Commercial Code (UCC), engineers involved in procurement of 
goods or materials may invoke remedies such as: 
 

• Rejection of nonconforming goods 
• Cover (procurement of substitute goods) 
• Warranty enforcement 

 
Engineers should verify whether their scope includes goods governed by UCC rules 
or services under common law principles (Ayres, 2019). 
 
 



Force Majeure and Impossibility 
A force majeure clause excuses performance due to extraordinary events beyond 
the parties' control, such as natural disasters, war, pandemics, or government 
actions. These clauses require prompt notice and documentation of the impact on 
performance (AIA, 2021). 
 
Where no clause exists, common law doctrines such as impossibility or frustration of 
purpose may provide relief, though courts apply them narrowly. Engineers must 
avoid overreliance on these doctrines and instead proactively negotiate force 
majeure protections. 
 
Conclusion 
Breach of contract in engineering engagements carries serious legal and financial 
consequences. Whether arising from performance failure, anticipatory conduct, or 
termination missteps, breaches trigger a framework of remedies and defenses 
governed by both contract and common law. Engineers must understand how to 
recognize, respond to, and document breaches while safeguarding their 
professional responsibilities and contractual rights.  
 
The next chapter will examine the available remedies in greater detail, including 
compensatory, liquidated, and equitable options. 
 
 
  



Chapter 7: Remedies Available to the Parties 
 

 
 
Remedies are the legal tools available to a party when the other fails to fulfill 
contractual obligations. In the context of engineering contracts, remedies are 
essential not only for recovering losses but also for enforcing rights, maintaining 
project continuity, and preserving commercial relationships.  
 
This chapter explores the categories of remedies available under U.S. contract law, 
focusing on compensatory, equitable, and statutory remedies as they apply to 
engineering engagements. 
 
Compensatory Damages 
Compensatory damages are the most common legal remedy and aim to restore 
the injured party to the position they would have been in had the contract been 
performed as agreed (Clarkson, Miller and Cross, 2021). These damages include: 
 

• Direct damages, such as costs to complete unfinished design work 
• Consequential damages, including lost opportunities, delay impacts, or 

reputational harm 
• Incidental damages, such as inspection, testing, or administrative costs 

resulting from the breach  
 
In engineering, proving consequential damages can be difficult, as courts require a 
clear causal link and foreseeability at the time of contract formation (Farnsworth, 
2004). For example, if a delayed site plan prevents permitting and causes project 
delay, the claimant must show that such delay was foreseeable and quantifiable. 
 
Duty to Mitigate 
A party seeking damages has a legal obligation to mitigate losses. This means taking 
reasonable steps to reduce the impact of the breach, such as hiring a replacement 
consultant, redirecting staff, or suspending unnecessary expenditures (Restatement 
(Second) of Contracts, 1981). 
 
Failure to mitigate may reduce or bar recovery. Engineers must document efforts 
made to contain damages, including communication records, alternate proposals, 
and updated schedules. 
 
Liquidated Damages 
Liquidated damages are pre-agreed sums payable in the event of a specific 
breach, typically delay. These clauses are enforceable if: 



 
• The actual harm is difficult to estimate at contract formation 
• The stipulated amount is a reasonable forecast of anticipated harm 
• The amount is not a penalty (AIA, 2021) 

 
Engineering contracts often include daily liquidated damages for late delivery of 
drawings, specifications, or certified calculations. However, overreaching amounts 
may be struck down as punitive. Clear drafting and reasonable values supported by 
project context enhance enforceability. 
 
Specific Performance 
Specific performance is an equitable remedy requiring a party to fulfill its 
contractual obligations, typically granted where monetary compensation is 
inadequate. This is rare in engineering contracts due to the personal nature of 
services and the difficulty of judicial enforcement (Ayres, 2019). 
 
However, specific performance may be relevant in unique project contexts, such as 
historical preservation, specialty equipment installation, or intellectual property 
transfers where no substitute exists. 
 
Injunctions and Declaratory Relief 
Injunctive relief restrains a party from specific conduct or compels a particular act. 
In engineering, injunctions may be used to stop unauthorized use of proprietary 
designs, enforce non-compete clauses, or preserve confidential information (Fried, 
1981). 
 
Declaratory judgments allow a party to seek a court's interpretation of contract 
terms without waiting for a breach to occur. For example, an engineer may seek a 
declaratory judgment confirming that a scope exclusion absolves them from liability 
for certain components. 
 
These remedies are equitable in nature and require proof of irreparable harm, 
inadequacy of legal remedies, and public interest alignment. 
 
Restitution and Quantum Meruit 
Where a contract is rescinded or not fully formed, courts may award restitution, 
restoring benefits unjustly retained by the breaching party. Alternatively, quantum 
meruit allows recovery for the value of services rendered, even in the absence of a 
valid contract (Clarkson, Miller and Cross, 2021). 
 
In engineering, quantum meruit applies when: 
 

• Services were performed at the request of the client 
• No binding agreement existed or the contract failed 
• The client accepted and benefitted from the work 

 
For example, a geotechnical firm that conducts soil testing in reliance on a verbal 
agreement may recover the reasonable market value of its services, even if no 
contract was signed. 
 
 



Reformation and Rescission 
Reformation corrects a contract to reflect the true intent of the parties where mutual 
mistake or misrepresentation has occurred. This is useful when contract language 
fails to capture agreed terms due to drafting error or ambiguous phrasing (Smith and 
Keating, 2020). 
 
Rescission nullifies the contract, returning parties to their pre-contract position. This 
may be granted in cases of fraud, duress, illegality, or fundamental mistake. 
Engineers should be aware that rescission extinguishes all rights and obligations, and 
must be claimed promptly upon discovery of the defect. 
 
Limitations of Remedies Clauses 
Many engineering contracts include limitation of liability clauses that restrict 
damages to a fixed sum (e.g., fees paid or insurance limits). These are enforceable 
if: 
 

• The limitation is clearly stated 
• The amount is not unconscionable 
• The limitation does not violate public policy  

 
Engineers must balance risk mitigation with commercial reasonableness. Limiting 
liability to \$50,000 on a \$5 million dam design may be seen as disproportionate 
and provoke judicial scrutiny. 
 
Waiver and Election of Remedies 
A party may waive a breach by continuing performance or accepting defective 
work without objection. Once waived, that breach may not be later enforced. 
Similarly, a party that elects a specific remedy (e.g., contract continuation and price 
reduction) may be precluded from pursuing inconsistent remedies (e.g., rescission). 
 
Engineers must ensure all reservations of rights are documented when accepting 
modified deliverables or entering negotiations. Failure to preserve legal options may 
lead to waiver by conduct (Restatement (Second) of Contracts, 1981). 
 
Remedies Under Public Contracts 
Public-sector engineering contracts often contain statutory remedies under the 
Federal Acquisition Regulation (FAR) or local procurement codes. These include: 
 

• Equitable adjustments 
• Termination settlements 
• Claims review boards 

 
Engineers must comply with strict timelines, procedural requirements, and 
documentation protocols to preserve claims (GPO, 2023). Failure to submit change 
requests or claims within specified windows may forfeit recovery. 
 
Conclusion 
Remedies in engineering contracts are as diverse as the projects they govern. 
Whether seeking compensatory damages, injunctive relief, or restitution, engineers 
must understand the legal principles and contractual clauses that define available 



relief. Strategic contract drafting, effective risk allocation, and careful 
documentation all enhance remedy enforcement.  
 
In the next chapter, we will examine the specific contract clauses that carry 
significant legal and professional consequences for engineers, including indemnity, 
force majeure, and dispute resolution provisions. 
 
 
  



Chapter 8: Contract Clauses with Legal and Engineering 
Impact 
 
In engineering contracts, specific clauses function as risk control mechanisms, 
allocating legal responsibility, financial exposure, and dispute resolution pathways 
among the parties (see Table 4). These clauses are not ancillary, they are pivotal to 
how contracts are interpreted, executed, and enforced. Engineers, whether acting 
as consultants, contractors, or client representatives, must understand the legal 
effect and strategic implications of these clauses.  
 
Table 4: Summary of Clauses and Risk Control 
 

Clause Type Legal Effect Engineering Risk Management 
Action 

Indemnity Compensate for third-party 
claims 

Limit indemnity to direct negligence 

Limitation of 
Liability 

Caps exposure to defined 
amount 

Align cap with insurance coverage 
and project fee 

Warranty/ 
Standard of Care 

Sets quality expectations Clarify standard-of-care language, 
not warranty 

Force Majeure Excuses delays from defined 
events 

Define covered events, notice 
requirements 

Dispute Resolution Determines process for 
conflicts 

Choose arbitration or stepped 
approach 

Governing Law/ 
Jurisdiction 

Decides forum and law Negotiate favorable jurisdiction if 
possible 

No Damages for 
Delay 

Limits recovery for delay losses Crave-out for owner-caused delay 

Entire Agreement 
Clause 

Precludes extrinsic agreements Ensure all terms and assumptions are 
included 

Survival Specifies post-termination 
obligations 

Review survival period for indemnity 
& confidentiality 

 
 
This chapter provides an in-depth examination of the most impactful provisions, 
including indemnity, limitation of liability, warranties, force majeure, and dispute 
resolution clauses. 
 
Indemnification Clauses 
Indemnity clauses obligate one party to compensate the other for specified 
liabilities, losses, or claims. In engineering contracts, they are often invoked in 
connection with third-party injuries, property damage, or professional negligence 
(Clarkson, Miller and Cross, 2021). 
 
Indemnity may be: 
 

• Broad (general): covers all claims “arising out of or related to” the performing 
party’s work. 

• Limited: covers claims caused solely by the indemnitor’s negligence. 
• Intermediate: covers claims caused in part by the indemnitor, excluding sole 

negligence of the indemnitee. 
 



Many jurisdictions restrict broad form indemnity in construction and engineering 
contracts through anti-indemnity statutes, particularly for claims arising from the sole 
negligence of the indemnitee (GPO, 2023). For example, California Civil Code §2782 
voids indemnity agreements that require a design professional to indemnify for 
defects caused by others. 
 
Engineers should ensure that indemnity obligations are insurable, consistent with 
professional liability coverage, and proportionate to risk exposure. 
 
Limitation of Liability (LOL) Clauses 
Limitation of liability clauses cap the financial exposure of a party in the event of a 
breach or professional error. In engineering contracts, they often limit recovery to: 
 

• The total fee paid under the agreement 
• A specific dollar threshold 
• The amount recoverable under applicable insurance policies  

 
These clauses are generally enforceable if: 
 

• Clearly stated in the agreement 
• Not unconscionable or against public policy 
• Negotiated between parties of relatively equal bargaining power  

 
Courts scrutinize LOL clauses that attempt to exonerate gross negligence, fraud, or 
violations of statutory duty. For example, attempting to limit liability to \$5,000 in a 
\$2 million structural design contract may be considered unreasonable and 
unenforceable. 
 
Warranties and Guarantees 
Warranties are promises regarding the condition, quality, or performance of services 
or deliverables. Engineering contracts may include: 
 

• Express warranties, such as compliance with codes, regulations, or 
specifications 

• Implied warranties, which arise by law, such as the implied warranty of 
workmanlike performance  

 
Most engineering agreements, particularly for professional services, disclaim express 
warranties and instead rely on a standard of care clause, stating that services will be 
provided in accordance with the degree of skill ordinarily exercised by professionals 
in the same field and locality (NSPE, 2024). 
 
Warranties are more prominent in equipment procurement or design-build settings, 
where system functionality and product performance are measurable. Engineers 
participating in commissioning or product integration must verify that warranty 
scopes align with project expectations. 
 
 
 
 
 



Force Majeure Clauses 
Force majeure clauses excuse performance delays or failures due to extraordinary 
events beyond the parties' control, such as: 
 

• Natural disasters (earthquakes, floods) 
• War or terrorism 
• Government actions (permits, embargoes) 
• Epidemics or pandemics 

 
To invoke force majeure, the clause must: 
 

• Specifically enumerate covered events 
• Require prompt notice of the occurrence 
• Limit duration or outline remedial actions  

 
Force majeure does not apply where the event was foreseeable or preventable. For 
example, labor shortages caused by internal mismanagement may not qualify. 
Engineers must ensure that these clauses are tailored to project context and reflect 
realistic risk distribution. 
 
Dispute Resolution Clauses 
Dispute resolution clauses specify how conflicts arising from the contract will be 
resolved. Common mechanisms include: 
 

• Litigation: Court-based resolution with full procedural rights. Costly and public. 
• Arbitration: Binding resolution by a neutral third party under agreed rules (e.g., 

AAA, JAMS). Faster and private. 
• Mediation: Non-binding facilitated negotiation aimed at settlement. 
• Stepped clauses: Require escalation from negotiation to mediation to 

arbitration/litigation in sequence  
 
Each method carries trade-offs. Arbitration is favored in large engineering disputes 
due to technical complexity, confidentiality, and enforceability across jurisdictions. 
However, it limits appeal and discovery rights. 
 
Contracts should specify: 
 

• Forum and venue 
• Applicable rules (e.g., AAA Construction Rules) 
• Number and qualifications of arbitrators 
• Cost allocation 

 
Engineers must participate in pre-dispute planning, ensuring that dispute procedures 
are fair, predictable, and suited to the project’s scope and stakeholders. 
 
Governing Law and Jurisdiction Clauses 
These clauses determine which state’s laws will apply and which court will hear 
disputes. In interstate or federal projects, governing law clauses reduce uncertainty. 
 
For example, a Massachusetts-based engineering firm working in Texas may agree 
to Texas law and courts, but should consider logistical, procedural, and substantive 



differences. Courts will usually honor these clauses unless they contravene strong 
public policies (Ayres, 2019). 
 
No Damages for Delay Clauses 
In some construction-related engineering contracts, owners insert no damages for 
delay clauses to prevent recovery of financial losses from project delays, even when 
caused by the owner (Smith and Keating, 2020). 
 
These clauses are generally enforceable but may be overridden in cases of: 
 

• Active interference by the owner 
• Delays of unreasonable duration 
• Fraud or bad faith  

 
Engineers must assess whether their compensation model or project schedule 
exposes them to delay risk without remedy. Negotiated exceptions or equitable 
adjustment language may offer partial protection. 
 
Entire Agreement and Integration Clauses 
An entire agreement clause (also called a merger clause) states that the written 
contract supersedes all prior discussions, proposals, or agreements. This bars the 
introduction of extrinsic evidence to modify the contract unless fraud or mistake is 
proven (Fried, 1981). 
 
Engineers must ensure that all relevant terms, appendices, specifications, and 
communications are incorporated before signing. Failure to include scope 
assumptions, clarifications, or exclusions may render them unenforceable later. 
 
Survival Clauses 
Survival clauses identify provisions that remain in effect after termination or 
completion, such as: 
 

• Confidentiality 
• Indemnity 
• Dispute resolution 
• Intellectual property rights 

 
These clauses protect post-contractual interests and should be reviewed carefully, 
especially in projects involving proprietary information or prolonged liability horizons 
(Restatement (Second) of Contracts, 1981). 
 
Conclusion 
Contract clauses are not passive boilerplate—they are operational controls that 
directly impact liability, cost exposure, and dispute outcomes. Engineers must 
actively review, negotiate, and understand these provisions in consultation with 
legal counsel. A disciplined approach to contract language ensures that technical 
performance is matched by legal clarity and professional accountability. 
 
The next chapter will explore ethical and professional responsibilities in contracting, 
bridging the legal framework with engineering ethics. 
  



Chapter 9: Ethical and Professional Responsibilities in 
Contracting 
 
While engineering contracts are legal instruments, their execution is deeply rooted in 
ethical practice and professional responsibility. Contractual obligations intersect with 
public safety, environmental stewardship, and fiduciary duty, domains where ethical 
lapses can have far-reaching consequences. Engineers must balance commercial 
objectives with ethical mandates, especially when negotiating, drafting, or 
executing agreements.  
 
This chapter examines the ethical foundations of contract law in engineering, 
guided by the NSPE Code of Ethics, state licensing statutes, and accepted 
standards of professional conduct. 
 
Ethical Foundations of Contractual Conduct 
Engineering is a licensed profession with a legal and moral obligation to protect 
public health, safety, and welfare. Contractual decisions—such as accepting a 
project beyond one’s competence, ignoring scope limitations, or reducing quality 
to cut costs—must be evaluated through an ethical lens (NSPE, 2024). 
 
The NSPE Code of Ethics requires engineers to: 
 

• Hold paramount the safety, health, and welfare of the public 
• Perform services only in areas of competence 
• Issue truthful and objective statements 
• Act as faithful agents or trustees 
• Avoid deceptive acts 

 
Each of these principles applies directly to contract practice. For instance, 
misrepresenting qualifications during bidding or signing a contract for which the 
engineer lacks technical expertise constitutes both an ethical and regulatory 
violation (Clarkson, Miller and Cross, 2021). 
 
Conflict of Interest and Dual Obligations 
Conflicts of interest arise when a contractual relationship compromises the 
engineer’s objectivity or duty of loyalty. These may be actual, perceived, or 
potential, and include situations where: 
 

• The engineer receives payment from multiple parties with competing interests 
• Personal or financial interests conflict with professional judgment 
• Undisclosed relationships influence procurement outcomes 

 
Most licensing boards require disclosure of potential conflicts in writing and consent 
from all parties before proceeding (NSPE, 2024). For example, an engineer hired by a 
public agency must disclose ownership interest in a subcontractor firm bidding on 
the same project. 
 
In complex engagements, such as design-build or public-private partnerships, 
engineers may be asked to serve multiple stakeholders. Clear articulation of roles, 



written conflict waivers, and transparent communication are critical to maintaining 
integrity. 
 
Standard of Care and Duty to Warn 
The standard of care in engineering contracts is the level of skill and diligence 
exercised by competent professionals under similar circumstances. Unlike warranties 
or guarantees, the standard of care is a performance benchmark, not a promise of 
perfection (Smith and Keating, 2020). 
 
Failure to meet the standard of care may result in claims for professional negligence, 
even absent breach of contract. Engineers must: 
 

• Avoid overpromising outcomes in proposals or scopes 
• Document assumptions, exclusions, and limitations 
• Review changes and value engineering proposals for unintended 

consequences 
 
Engineers also have a duty to warn when they discover conditions that pose a 
material risk to safety or project viability, even if outside their contractual scope. For 
example, observing unsafe excavation practices during a site visit obligates the 
engineer to report or escalate the concern, despite contractual limitations 
(Farnsworth, 2004). 
 
Truthfulness in Bidding and Proposal Documents 
Bidding documents, statements of qualifications, and marketing materials must be 
truthful and not misleading. Engineers must avoid: 
 

• Inflated resumes or credentials 
• Misrepresenting project experience or past performance 
• Omitting material limitations or conflicts 

 
Violation of these principles may not only void contracts but also lead to license 
discipline or legal liability for fraud or misrepresentation (Restatement (Second) of 
Contracts, 1981). 
 
Many public entities require certifications under penalty of perjury attesting to the 
accuracy of submittals. Engineers should review these declarations carefully, 
especially when relying on marketing staff or subcontractor inputs. 
 
Client Confidentiality and Intellectual Property 
Contracts often include confidentiality clauses or non-disclosure agreements (NDAs) 
to protect sensitive client information. Engineers have both legal and ethical duties 
to maintain confidentiality, even after contract termination. 
 
Professional duties also include respecting the intellectual property rights of clients, 
third parties, and collaborators. Unauthorized use of proprietary software, designs, or 
data may constitute both copyright infringement and ethical misconduct (NSPE, 
2024). 
 
 
 



Engineers must ensure that: 
 

• Work product ownership is clearly defined in the contract 
• Reuse of deliverables is limited or licensed appropriately 
• Trade secrets and confidential processes are not disclosed 

 
Use of Subconsultants and Supervision 
When delegating work to subconsultants or junior staff, engineers must maintain 
responsible charge over the services provided. Licensing laws require that licensed 
professionals supervise, review, and take responsibility for technical deliverables 
(Clarkson, Miller and Cross, 2021). 
 
This includes: 
 

• Reviewing calculations, designs, and plans prepared by others 
• Ensuring that stamping and sealing procedures comply with state law 
• Not assigning contractual obligations beyond one's capacity to oversee 

 
Failure to supervise can result in license suspension or disciplinary action, even if the 
engineer did not directly commit the error. 
 
Ethics in Change Orders and Claims 
Engineering ethics extend to contract modifications and claims management. 
Engineers must: 
 

• Submit change orders based on legitimate scope changes, not as a profit 
strategy 

• Provide objective support for delay or cost claims 
• Avoid manipulation of quantities, time extensions, or design iterations for 

commercial advantage 
 
Inflated or fictitious claims—such as overstating environmental remediation 
quantities or fabricating justifications for contingency drawdown, can lead to civil 
liability, criminal charges, or license revocation (Fried, 1981). 
 
Anti-Corruption and Procurement Integrity 
In public contracts, engineers must comply with anti-corruption statutes such as the 
Federal Anti-Kickback Act and state ethics laws. Prohibited conduct includes: 
 

• Bribes or gifts to public officials 
• Bid rigging or collusion 
• Revolving-door employment practices 

 
Ethical procurement practices demand transparency, competition, and merit-
based selection. Engineers participating in RFP evaluations, scoring panels, or 
vendor selection must disclose conflicts and adhere to procedural fairness (GPO, 
2023). 
 
 
 
 



Professional Judgment vs. Contractual Pressure 
Engineers occasionally face pressure to approve substandard work, conceal 
defects, or expedite reviews to satisfy contractual timelines. Ethical obligations 
supersede contractual convenience. Engineers must: 
 

• Document dissenting opinions or recommendations 
• Escalate safety or nonconformance issues 
• Withdraw from engagements that compromise public welfare 

 
Where necessary, engineers may invoke whistleblower protections under federal or 
state law to report violations without retaliation (NSPE, 2024). 
 
Ethical Conflict Scenarios & Contractual Response 
The table below illustrates different ethical scenarios and recommended action for 
engineers. 
 
Table 5: Examples of Ethical Conflicts 
 

Scenario Ethical Risk Recommended Action 
Accepting beyond 
competence 

Risk to public safety Decline or subcontract under 
supervision 

Undisclosed financial 
interest 

Conflict of interest discipline 
risk 

Disclose and obtain consent in 
writing 

Inflated credentials 
or experience 

Misrepresentation claims Audit marketing materials and SCQ 
content 

Ignoring risk or 
defects 

Breach of duty to warn Issue formal notice, document and 
escalate 

Inflating change 
orders 

Fraud, license revocation Support claims with diligence and 
documentation 

Supplier collusion or 
brides 

Procurement integrity 
violation 

Report incidents, refuse involvement 

 
 
Conclusion 
Ethical and professional responsibilities are inseparable from contractual obligations 
in engineering. Contracts must be navigated not only through legal compliance but 
also through principled conduct that protects public interest, professional integrity, 
and long-term reputation. Engineers serve not merely as service providers but as 
custodians of trust, safety, and ethical conduct.  
 
In the next chapter, we will explore legal case studies and risk management tools, 
providing real-world insights into how engineering contracts succeed, or fail, in 
practice. 
 
 
  



Chapter 10: Legal Case Studies and Risk Management 
 
 

 
 
 
Understanding contract law in engineering is incomplete without examining how 
theory is tested in practice. Legal disputes, whether from design omissions, 
procurement errors, or mismanaged change orders, illustrate the real consequences 
of contractual decisions. 
 
This chapter presents selected case studies highlighting critical lessons in contract 
formation, breach, liability, and dispute resolution. It also introduces key risk 
management tools engineers can apply to prevent litigation and maintain 
contractual integrity. 
 
Case Study 1: Spearin Doctrine and Design Responsibility 
 

Case: United States v. Spearin, 248 U.S. 132 (1918) 
The U.S. Supreme Court held that when a contractor follows government-
issued plans and specifications, the government implicitly warrants their 
adequacy. In this case, a contractor constructed a sewer based on federal 
plans. When it failed due to undisclosed subsurface conditions, the contractor 
was not held liable. 
 
Application to Engineering: 
The **Spearin Doctrine** remains a cornerstone of design liability. Engineers 
preparing plans for construction are responsible for ensuring accuracy and 
coordination. Owners issuing design criteria or performance requirements 
may still bear risk for errors in baseline data. 
 
Lesson: 
Design professionals must conduct due diligence on client-provided inputs 
and expressly disclaim reliance where accuracy cannot be verified. 
Contractors relying on engineer-stamped drawings may assert this doctrine as 
a defense to defective construction claims (Smith and Keating, 2020). 

 
 
 
 



Case Study 2: Ambiguous Scope and Cost Overruns 
 

Case: Metropolitan Water Reclamation District of Greater Chicago v. Terra 
Foundation, 2012 IL App (1st) 110700 
A dispute arose over the removal of contaminated soil. The engineering 
contract’s scope described removal of “approximately 15,000 cubic yards.” 
The actual volume exceeded 50,000, leading to claims of scope overrun and 
compensation. 
 
Application to Engineering: 
Ambiguity in scope descriptions can trigger disputes over compensation, 
performance obligations, and change order entitlement. 
 
Lesson: 
Use precise, quantifiable descriptions. Avoid non-committal phrases such as 
“approximately,” “as needed,” or “to be determined” without 
accompanying assumptions or risk-sharing provisions (Clarkson, Miller and 
Cross, 2021). 

 
Case Study 3: Indemnity Clause Enforcement 
 

Case: Crawford v. Weather Shield Mfg. Inc., 44 Cal. 4th 541 (2008) 
A subcontractor was required to indemnify a general contractor for defense 
costs in a defect suit—even though the subcontractor was not negligent. The 
clause broadly required indemnity for any claims “arising from” its work. 
 
Application to Engineering: 
Broad indemnity clauses may impose obligations to defend and indemnify 
regardless of fault. 
 
Lesson: 
Negotiate indemnity clauses to align with insurable risks and clearly define 
triggers. Avoid agreeing to indemnify for the sole negligence of others unless 
mandated by statute (Farnsworth, 2004). 

 
Case Study 4: Delay and Liquidated Damages 
 

Case: J.D. Hedin Construction Co. v. United States, 347 F.2d 235 (Ct. Cl. 1965) 
The contractor faced liquidated damages due to late project delivery. 
However, the delay was caused in part by the owner’s slow review of 
submittals. The court found the owner partially responsible and reduced 
damages. 
 
Application to Engineering: 
Delays often involve overlapping responsibilities. Establishing causation is 
essential in delay claims and defenses. 
 
Lesson: 
Maintain detailed project schedules, correspondence, and delay logs. Ensure 
that owner actions (e.g., RFIs, approvals) are documented and time-stamped 
to support equitable adjustments (ConsensusDocs, 2022). 



 
Case Study 5: Lack of Written Change Orders 
 

Case: Bruner v. Timberline Software Corp., 93 Wn. App. 454 (1999) 
A software vendor claimed extra compensation for services beyond the 
original scope. The court ruled against the vendor due to the lack of 
executed written change orders, despite verbal directives. 
 
Application to Engineering: 
Oral change directives are risky, especially in public sector or tightly 
controlled private contracts. 
 
Lesson: 
Insist on written, signed change orders before commencing additional work. 
Document informal directives via email or meeting notes, and seek 
ratification as soon as practicable (Fried, 1981). 

 
 
Risk Management Strategies for Engineers 
Beyond case law, engineers must adopt proactive risk management practices that 
integrate legal, technical, and procedural tools. 
 

1. Contract Review and Legal Input 
Engage legal counsel early. Use checklists to review indemnity, termination, 
dispute resolution, insurance, and scope provisions. Seek redlines or 
clarifications for ambiguous or one-sided clauses (GPO, 2023). 
 
2. Standard Operating Procedures (SOPs) 
Create SOPs for contract negotiation, submittal tracking, change 
management, and payment application processes. Consistency in 
documentation and approval cycles reduces exposure to claims. 
 
3. Insurance Alignment 
Ensure that professional liability, general liability, cyber risk, and pollution 
coverage align with contractual obligations. Review coverage limits against 
indemnity and LOL clauses. 
 
4. Project Documentation Discipline 
Maintain clear records of: 

• Meeting minutes 
• Emails 
• RFIs and submittals 
• Change orders and directives 
• Inspection and testing logs 

Contemporaneous records often determine dispute outcomes. Avoid 
informal communications that may undermine contractual positions. 

 
5. Team Training and Ethical Culture 
Train engineers and PMs on legal basics, contract language, and ethical 
obligations. Encourage a culture of transparency, documentation, and 
proactive risk identification (NSPE, 2024). 



 
6. Alternative Dispute Resolution Planning 
Establish internal escalation protocols and external ADR resources (e.g., 
mediators, expert witnesses). Early neutral evaluation or mediation can 
resolve issues before formal arbitration or litigation. 

 
Conclusion 
Case law reveals that contract success or failure in engineering often hinges on 
clarity, discipline, and ethical execution. Common pitfalls, ambiguous scope, 
undocumented changes, unbalanced indemnities, are preventable with structured 
risk management. Engineers must be legally literate, contractually cautious, and 
ethically grounded to avoid litigation and foster professional resilience.  
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